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SYLLABUS: 

 [*1]  

INDEPENDENT CONTRACTORS -- Consultants (authority to contract out functions of town 

comptroller) 

PUBLIC OFFICERS AND EMPLOYEES -- Eligibility (residency of town comptroller) 

LOCAL LAWS -- Residency Requirements (authorizing town comptroller to reside outside 

town) 

TOWN LAW, §§ 34, 119(2), 124: A town board may contract with a non-resident consultant to 

advise and assist the town comptroller in the performance of his/her duties, but may not hire a con-

sultant to take over or replace the comptroller in the performance of his/her statutory duties. 

PUBLIC OFFICERS LAW, § 3; TOWN LAW, § 23: A town board may not supersede by local 

law the statutory residency requirement for a town comptroller. 

 

REQUESTBY: 

 

  

William D. Spain, Jr., Esq. 

Town of Carmel 

 

OPINION: 

 We have been asked the following questions concerning the office of town comptroller: 

(1) May a town contract with a non-resident consultant to perform the functions of town comp-

troller? 

(2) May a town by local law supersede the statutory residency requirements for the office of 

town comptroller, and provide that the office may be filled by a non-resident? 

(1) The State Comptroller has expressed the opinion that a local government possesses [*2]  

implied authority to hire consultants to advise and assist its officers and employees in order to ena-
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ble them to perform their public duties with the benefit of the expertise, skill, knowledge and expe-

rience of the consultant (Opns St Comp, 1980, No. 80-540).  On the other hand, the Comptroller 

also has expressed the opinion that the duties and responsibilities of public officers, conferred upon 

them by statute, cannot be contracted out to private individuals, as consultants or otherwise (Opns 

St Comp, 1980, No. 80-540). 

 A town comptroller is a public officer who is appointed by a town board for a term of two 

years (Town Law, § 20(3)(b)).  The powers and duties of a town comptroller, as set forth in the 

statutes, include the auditing of claims and the countersigning of checks when required by resolu-

tions of the town board (Town Law, §§ 29(3), 34, 119(2)).  The town board may assign additional 

powers and duties to the comptroller (Town Law, §§ 34(2), 124). 

In our opinion, a town may contract with a resident or non-resident consultant to advise and as-

sist a town comptroller in the performance of his or her statutory duties and responsibilities, but 

may not contract [*3]  with a consultant to take over ultimate responsibility for the performance of 

such powers and duties.  Thus, in our view, the function of auditing and approving claims as well 

as the responsibility for the countersigning of checks may not be delegated. 

(2) With regard to whether a town may enact a local law authorizing the town comptroller to be 

a non-resident, we note that, since a town comptroller is a town officer, he or she is subject to statu-

tory residency requirements which mandate residency within the town (Public Officers Law, § 3; 

Town Law, § 23).  In view of a 1980 decision by the Court of Appeals (Uniformed Firefighters 

Association v City of New York, 50 NY2d 85, 428 NYS2d 197, 405 NE2d 679 [1980]), there is con-

siderable doubt whether a town may, by local law, supersede the statutory residency requirements 

for the office of town comptroller. 

In the Uniformed Firefighters case, the court held invalid a New York City Local Law which 

made a city residency requirement for municipal officers and employees applicable to members of 

the police, fire, corrections and sanitation departments.  The court observed that the local law was 

inconsistent with the more liberal municipal [*4]  residency requirements contained in the Public 

Officers Law (Public Officers Law § 3(2), (2-a), (9), § 30(4), (4-a), (5)) for these categories of em-

ployees.  It further stated that: 

"Home rule simply is not implicated when the Legislature acts in areas 'other than the property, 

affairs or government of a local government' (N.Y. Const. art. IX, § 3, subd. [a], par. [3]).  Under 

the limited meaning of this phrase, legislation of State import does not impinge upon municipal 

home rule simply because its [sic] touches matters that concern the affairs or property of the city . . . 

.  While the structure and control of the municipal service departments in issue here may be con-

sidered of local concern within the meaning of municipal home rule . . . the residence of their 

members, unrelated to job performance or departmental organization, is a matter of Statewide 

concern not subject to municipal home rule. The city offers nothing to show the insubstantiality of 

the State's interest in affording residential mobility to members of the civil service." (50 NY2d at 90, 

428 NYS2d at 198-199) (emphasis added). 

If one interprets literally the court's statement that the residence of municipal [*5]  officers and 

employees is a matter of State concern, and, therefore, not subject to municipal home rule, it fol-

lows that a town may not by local law supersede the statutory residency requirement for a town 

comptroller found in Public Officers Law, § 3 and Town Law, § 23.  Other recent decisions of the 

Court of Appeals confirm that the home rule provisions of Article IX of the New York State Con-
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stitution are not implicated when the State Legislature exercises legislative power properly in an 

area of State concern (Radich v. Council of City of Lackawanna, 61 NY2d 652, 472 NYS2d 82, 460 

NE2d 223 [1983]; Matter of Burns v. Kinley, 60 NY2d 40, 466 NYS2d 962, 453 NE2d 1251 [1983]; 

Kelly v. McGee, 57 NY2d 522, 457 NYS2d 434, 443 NE2d 908 [1982]). 

It is arguable that the present question is distinguishable from the issue presented in the Uni-

formed Firefighters case.  The decision in Uniformed Firefighters concerned a  restrictive local 

law which would have negated certain statutory exemptions contained in the Public Officers Law.  

A close reading of this decision suggests that residency was determined to be a matter of State con-

cern in that case [*6]  solely because of the "State's interest in affording residential mobility to 

members of the civil service." In the instant case, however, we are asked whether a town board may 

liberalize the statutory residency requirement contained in the Public Officers Law and Town Law 

for the office of town comptroller.  Therefore, if the State's concern is limited to affording residen-

tial mobility, then a local law which liberalizes statutory residency requirements would not en-

croach upon a matter of state concern.  Furthermore, it might also be argued, perhaps less persua-

sively, that the Uniformed Firefighters decision should be confined to the types of employment in-

volved in that opinion, i.e., members of police, fire, correctional and sanitation departments. 

Nevertheless, even if one succeeds in distinguishing the Uniformed Firefighters decision from 

the question raised by this inquiry, it still is questionable whether a town has authority to adopt a 

local law permitting the town comptroller to be a nonresident of the town.  Public Officers Law, § 

3, which generally requires holders of local office to reside in the political subdivision for which 

they serve, appears to be  [*7]  a general law with respect to the residency requirement for a town 

comptroller; that is, this statute, on its face, is "A law which in terms and in effect applies alike to . . 

. all towns . . ." (NY Const, art IX, § 3(d)(1); Municipal Home Rule Law, § 2(5); see also Opns St 

Comp, 1981, No. 81-101).  If this statutory provision is, in fact, a general law, the town is without 

authority to enact a local law inconsistent with it (Municipal Home Rule Law, § 10(i)(ii)(a)(1)). 

This Office, however, has previously expressed the view that Public Officers Law, § 3 may be a 

special law as it relates to the office of the town comptroller (Opns St Comp, 1978, No. 78-1009, 

unreported; Opns St Comp, 1976, No. 76-1186, unreported).  Former section 23-a of the Town 

Law authorized the Town Board of the Town of Cortland in Westchester County to provide by res-

olution that its town comptroller need only be a resident of the State of New York.  It was our 

opinion that, while section 23-a was in effect from August 6, 1975 (L 1975, ch 684) until December 

31, 1979 (L 1977, ch 952), Town Law, § 23 and Public Officers Law, § 3(1) were special laws with 

regard to the residency requirement for the office of town [*8]  comptroller because they did not 

apply to all towns.  We concluded, therefore, that the residency requirement for town comptroller 

could be changed by a local law enacted pursuant to the Municipal Home Rule Law (See NY Const, 

art IX, § 3(d)(4); Municipal Home Rule Law, §§ 2(12); 10(1)(ii)(a)(1); 10(1)(ii)(d)(3)).  Similarly, 

even though former § 23-a no longer exists, we stated that Public Officers Law § 3 would still be a 

special law as it relates to the office of town comptroller if any local law enacted during the exist-

ence of § 23-a remains in effect.  Nevertheless, we note that, as a practical matter, until the exist-

ence of such a validly enacted local law is established, Public Officers Law, § 3 must be presumed 

to be a general law as it relates to all town officers, including the office of town comptroller, and, 

therefore, may not be superseded by local law. 

In conclusion, in view of the Court of Appeals' plain statement in Uniformed Firefighters that 

residence is a matter of State concern, we feel constrained to conclude that a town may not by local 
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law supersede the statutory residence requirement for a town comptroller.  We further note that 

such an interpretation of [*9]  the Uniformed Firefighters decision negates earlier opinions of this 

office which concluded that a municipality may, by the adoption of a local law, supersede a special 

law establishing residency requirements for local officials (see, e.g. Opns St Comp, 1978, Nos. 

78-1009 and 78-572, both unreported; Opns St Comp, 1976, No. 76-1186, unreported).  Finally, 

even if Uniformed Firefighters is distinguishable for the reasons discussed, it is unclear whether a 

town has the authority under the Municipal Home Rule Law to adopt a local law permitting the 

town comptroller to reside outside the town. 

 


